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Let me at the outset say that I congratulate the Green’s Leader Nick McKim on having the courage to seek to better protect the rights of Tasmanians, particularly those Tasmanians who wish to end their life with dignity and not to continue to suffer endlessly.   Mr McKim’s Dying with Dignity Bill 2009 provides an excellent framework for ensuring that Tasmanians in the future are able to utilise the option of terminating their life with appropriate safeguards.  

Further more, Mr McKim’s Bill will at last remove from criminal law the issue of dying with dignity.   

In the same way that the Victorian Government last year sensibly and humanely removed the issue of abortion from that State’s criminal laws, there is no place for the criminal law in relation to this issue.   For police and prosecutors to spend time and resources on prosecuting cases of individuals who have assisted their loved ones to end their life with dignity is an affront to morality and a waste of valuable tax payer funded resources.  

The criminal law should have no place in impacting on the right of people to do what they will with their life, so long as by their actions they are not harming others.   We would do well in this debate to remember the words of that most perspicacious and intellectually rigorous of English philosophers John Stuart Mill, and his view of when it was appropriate for the law, in particular the criminal law, to be evoked in relation to an individual.   

As Mills noted in his famous text On Liberty:

The only purpose for which power can be rightfully exercised over any member of a civilised community, against his will, is to prevent harm to others. His own good, either physical or moral, is not sufficient warrant.

Mill’s unassailable assertion seems to me to be at the heart of Mr McKim’s Bill and this is what makes it so attractive.   

Mr McKim’s Bill also seems to me to be consistent with that most inalienable of human rights, the right to life.   That is, that one’s right to life must include necessarily, the right to end one’s life when the quality of one’s physical and mental life has become such that it is mere existence.

 I am fortified in this view in remarks made by the House of Lords recently in the case of R (on the application of Purdy) v. DPP (2009) UK HL 45.  

This was a case which attracted some considerable media in July of this year.    Mrs Purdy is a woman who suffers from primary progressive multiple sclerosis for which there is no known cure.   She was diagnosed in 1995 and by 2001 she was permanently using a self propelling wheelchair.    Her condition has deteriorated to the point where she now wishes to end her life while she is still physically able to do so.   She wanted to travel to Switzerland, a country where Dying with Dignity is allowed.   Her husband is willing to help her make this journey.   Mrs Purdy sought guidance from the DPP as to how he proposed to exercise his discretion under legislation which could have seen her husband prosecuted for assisting his wife’s death with dignity.  

The House of Lords found that Mrs Purdy’s rights under Article 8 of the European Convention on Human Rights, which is now incorporated into British Domestic Law, gave her the right to seek such guidance from the DPP.     

Article 8 of the European convention provides as follows:

“1. 
Everyone has the right to respect for his private and family life, his home and his correspondence.

  2.
There should be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interest of national security, public safety or the economic wellbeing of the country for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.”

The House of Lords found that Mrs Purdy’s right to respect for private life was engaged in this case.   It also found that the effect of Article 8 of the Convention, as Baroness Hale of Richmond put it:

“is leading us to ask the Director for greater clarity, [and therefore] a relevant question must be in what circumstances is the law is justified in interfering in a genuinely autonomous choice.”  (para 68)

That a person’s right to life includes the right for them, and their loved ones to be clear about when they might exercise a genuinely autonomous choice to end their life without risking interference by the State was recently argued in the Supreme Court of Western Australia in the matter of Brightwater Care Group (Inc) &  Rossiter (2009) WASC 229.   

Mr Rossiter, who unfortunately died earlier this week, was a patient at a residential care facility for people with disabilities, and he had been residing there since the 4th November last year.   Over the past 20 years he had suffered three serious injuries which have combined to cause him to suffer severe injuries to the point where he was generally unable to take nutrition or hydration orally, although it is accepted by the court that he was not terminally ill or dying.   Mr Rossiter wanted however to ask those who had assumed responsibility for his care to discontinue the provision of treatment which maintained his existence.   The question before Chief Justice Martin in this case was whether in those circumstances the applicant was legally obliged to comply with Mr Rossiter’s direction or, alternatively, legally obliged to continue the provision of services which would have maintained his life.  

Brightwater and Mr Rossiter asked the court to make declarations in respect to their respective rights and obligations.   In the case of Brightwater, their concern included the prospect that complying with Mr Rossiter’s directions might result in a criminal prosecution and they sought clarity relief to avert that prospect.  

Chief Justice Martin made declarations along these lines:  

That if after Mr Rossiter had been given advice by an appropriately qualified practitioner as to the consequences which would flow from the cessation of the administration of nutrition and hydration, other than the hydration associated with the provision of medication, Mr Rossiter could then request that Brightwater cease administering such nutrition and hydration, and then Brightwater may not lawfully continue administering nutrition and hydration unless Mr Rossiter revokes that direction.

His Honour also said that Brightwater would not be criminally responsible for any consequences to the life or health of Mr Rossiter caused by ceasing to administer such nutrition and hydration to him. 

Chief Justice Martin also made an Order that any person providing palliative care to Mr Rossiter would not be criminally responsible for providing that care notwithstanding that the occasion for which provision arose was from Mr Rossiter’s informed decision to discontinue the treatment necessary to sustain his life.  

What these two cases illustrate is that the law is moving grapple with the issue of how to respect the right of an individual, who is of sound mind, to make his or her own choice about the continuation or cessation of his or her own life.   What was required by the individual involved in each of these cases was clarity so that those persons around the individual who wished to end his or her own life, are protected from the ghastly and intrusive sanctions that are associated with a police investigation and criminal prosecution.   

My fellow director on the Board of the Australian Lawyers Alliance and one of the most prominent criminal lawyers in the country, Tom Percy QC, wrote in his weekly column in Perth’s Sunday Times last weekend:

“A few years back in Perth we had a situation where a terminally ill patient was, it was alleged, given some ‘help’ by her doctor to bring on the inevitable.  She had very little time left, probably only days.   She had held an ‘exit party’ which she attended dressed as an angel and said her goodbyes to everyone.  

The doctor and two of the deceased’s closest relatives were charged with wilfully murdering her.  

The trial took place in October 2001 and was remarkable for the fact that it took the jury less than 10 minutes to acquit them.  But not before they had served time on remand, injure the nightmare of a murder trial, and spend a fortune in non-recoverable legal expenses.”

Unfortunately, as we all know the example which Tom usefully provides is not an isolated one.  There are far too many cases in Australia which take place in similar circumstances and with similar facts attending them, but which could be avoided, if Australian politicians had the courage to reflect public opinion and provide clear regulation with Death with Dignity.

Let me now return to Mr McKim’s Bill.  

It is important to be clear what exactly what it is that Mr McKim’s Bill proposed, because we are currently seen in the United States as President Obama seeks to reform that country’s health system.   Conservatives, and particularly moral conservatives, have a propensity to exaggerate, lie and distort reforms in areas that they see as sacred.  

[READING RELEVANT PROVISIONS OF THE BILL]

Any reasonable person can see that Mr McKim’s Bill is carefully crafted and ordered to provide safeguards against abuse.   The imagery of greedy relatives pushing an elderly member of the family into a decision about ending their life is simply fanciful, given the hoops that have to be jumped through by the sufferer or any person who acts on behalf of the sufferer.   They have to satisfy not only one, not two, but three medical practitioners, one of whom is a psychiatrist.   

On the assumption that the vast majority of medical practitioners take their responsibility seriously, as do lawyers, what we can say with some certainty is that the opportunity and the reality of abuse of a Dying with Dignity Law in Tasmania will be limited.    Of course we do not live in a perfect world and there is not one piece of legislation which is not breached in some way by some individual.    That is the reality of life.

Furthermore, the evidence from Oregon, in the United States, on which Mr McKim’s legislation is based on that only about one in every one thousand terminally ill patients actually proceed to hasten their death under the provision of that State’s Death with Dignity Act which was passed in 1997.   Interestingly about 1 in 50 in that State begin the eligibility process by consulting with their doctor.    That there is little to fear from Dying with Dignity Legislation and much which would benefit society from its introduction is fortified by interesting examination of the popular and powerful “slippery-slope” against euthanasia, that is such laws allow doctors and acting with unscrupulous relatives to pressure, manipulate or force people to die.    

The article, entitled “Legal Position Assisted Dying in Oregon and the Netherlands : Evidence concerning the impact on patients “vulnerable” groups (2007) 33 Journal of Medical Ethics 591, found that where assisted dying is already legal, there is no current evidence for the claim that legalised euthanasia or Death with Dignity will have a disproportionate impact on patients in vulnerable groups.   It also found that those who receive physician assisted dying in the jurisdictions studied appear to enjoy comparative social, economic, educational, professional and other privileges.   

The results of this extensive study in Oregon and the Netherlands show no evidence of heartened risk for the elderly, women, people with low educational status, low income earners, the physically disabled or chronically ill or people with psychiatric illnesses compared with background populations.   

Conclusion:

The criminal law has no place in continuing to regulate the way in which people exercise their fundamental human right to life, which includes the right to die.   Furthermore, as is the case with abortion, it is clearly inappropriate that police officers and prosecutors are the regulator in the area of human conduct which is sensitive and requires compassion and understanding in a clear set of rules and guidelines so that people can exercise their fundamental rights and in the full knowledge of they and those that assist them will not face the trauma of being put through the criminal law process.

Mr McKim’s Bill is a sensible, practical and morally robust proposal to ensure that Tasmanians can fully exercise their fundamental human right.   Even in the unfortunate absence of a Charter of Rights at a Federal or State level.   


